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FMCSA launches crash preventability review, drops conviction requirement 
The Federal Motor Carrier Safety Administration on August 1 began accepting through the DataQs system 
(http://dataqs.fmcsa.dot.gov)  requests for data review (RDR) to remove from Safety Measurement System 
(SMS) calculations certain types of crashes that the agency rules are non-preventable. The pilot program, 
which was announced in the Federal Register on July 27, applies only to recordable crashes that occurred on or 
after June 1, 2017. 

Based on comments on its initial proposal for a pilot program, the agency has modified several key 
aspects of the program, including relaxing some of the documentation requirements and slightly expanding 
the list of crashes for which a carrier or driver could file an RDR. 

The purpose of the pilot program is to determine whether certain crashes should be included in a 
carrier's Crash Indicator Behavior Analysis Safety Improvement Category (BASIC) under SMS. Findings 
regarding preventability in the pilot program will not be used in safety fitness proceedings, which have their 
own procedures for carriers to challenge specific crashes as non-preventable. 

In the Federal Register notice, FMCSA noted that the "vast majority" of commenters on the proposed 
pilot program opposed the agency's plan to require that carriers provide evidence of a conviction that another 
driver was responsible under the limited schedule of crashes that could be reviewed. "Reasons cited included 
the amount of time that courts take to adjudicate cases, and the fact that, when the other driver dies in the 

Regulation and Enforcement 

http://dataqs.fmcsa.dot.gov/


Regulatory and Legislative Update – August 2017 
 

2 
 

crash, there is no prosecution," FMCSA said, adding that some commenters also pointed out that courts 
determine fault, not preventability. 
  Another area in which FMCSA relaxed documentation requirements relates to the proposal that all 
relevant information, including insurance reports from all parties involved in the crash, be provided. Several 
commenters argued that receiving insurance reports from other parties is unlikely, so FMCSA will not require 
someone submitting a crash preventability RDR to include any specific documentation from third parties. 
However, the burden remains on the carrier or driver to establish by compelling evidence that a crash was not 
preventable. FMCSA also is allowing video evidence. DataQs will accept videos 5 MB or smaller in specific video 
container formats, including MP4, MPG, MKV, AVI, MPEG, and WMV file types. 
  
Types of reviewable crashes 
In response to comments submitted, FMCSA added to the original list of not preventable crash scenarios to 
include crashes involving an unattended CMV that is legally stopped or parked, and crashes involving road 
debris or cargo from another vehicle. Many commenters proposed other scenarios, but FMCSA said those 
were “more complex and would require more analysis and probably generate less consistent findings.” The 
crashes that may be reviewed using the RDR process during the demonstration program include: 

• When the CMV was struck by a motorist driving under the influence (or related offense); 
• When the CMV was struck by a motorist driving the wrong direction; 
• When the CMV was struck in the rear; 
• When the CMV was struck while it was legally stopped or parked, including when the vehicle was 

unattended; 
• When the CMV struck an individual committing or attempting to commit suicide by stepping or driving 

in front of the CMV; 
• When the CMV sustained disabling damage after striking an animal in the roadway; 
• When the crash was the result of an infrastructure failure, falling trees, rocks, or other debris; or 
• When the CMV was struck by cargo or equipment from another vehicle. 

  
Preventability decisions 
An RDR can lead to one of three outcomes: Not preventable, Preventable and Undecided. FMCSA will handle 
each of these three outcomes as follows: 

• Not Preventable – The public display of SMS will include a notation that reads, “FMCSA reviewed this 
crash and determined that it was not preventable.” FMCSA, law enforcement users and carriers 
viewing their own data through the FMCSA Portal will see two Crash Indicator BASIC percentiles: One 
with the not preventable crashes and one without. 

• Preventable – The public display of SMS will include a notation that reads, “FMCSA reviewed this crash 
and determined that it was preventable.” FMCSA decided not to increase SMS weighting for crashes 
found to be preventable based on comments that doing so would discourage carriers from 
participating in the program. 

• Undecided – The documentation submitted did not allow for a conclusive decision by reviewers. When 
crash reviews are undecided, SMS will include a notation that reads, “FMCSA reviewed this crash and 
could not make a preventability determination based on the evidence provided.” 
In addition, if a submitter fails to provide documents requested by FMCSA, the RDR will be designated 

in DataQs as “Closed Due to Non-Response” without any notation in the public display of SMS. Before FMCSA 
issues a final determination that a crash was not preventable, it will issue a notice of proposed determination, 
giving interested parties 30 days to provide any evidence to the contrary. 
 For information on the program, visit https://www.fmcsa.dot.gov/safety/crash-preventability-
demonstration-program. For a copy of the Federal Register notice, visit  
https://www.federalregister.gov/d/2017-15833.  

https://www.fmcsa.dot.gov/safety/crash-preventability-demonstration-program
https://www.fmcsa.dot.gov/safety/crash-preventability-demonstration-program
https://www.federalregister.gov/d/2017-15833
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FMCSA supports National Academies’ proposed new model for SMS 
At a July 18 congressional hearing, Daphne Jefferson, FMCSA’s deputy administrator, confirmed that the 
agency supports the National Academy of Sciences (NAS) recommendation that FMCSA adopt an Item 
Response Theory (IRT) model over the next two years to replace the current methodology for the Safety 
Measurement System (SMS). (See Regulatory Update, July 2017.) 

“FMCSA is now working with NAS, and will be engaging our stakeholders to implement an action plan 
that will address all of the NAS recommendations,” Jefferson said at a subcommittee hearing of the House 
Transportation & Infrastructure Committee regarding the highway safety provisions of the Fixing America’s 
Surface Transportation (FAST) Act. 

Under the FAST Act, FMCSA must complete its corrective action plan within 120 days of the NAS 
report, which was released on June 27. Jefferson announced during the hearing that FMCSA would be holding 
a public meeting before the end of the 120-day period for stakeholders to express their views on the NAS 
report and on reform of the Compliance, Safety, Accountability program. FMCSA has not formally announced a 
date and place, but the agency reportedly has settled on September 8 in the Washington, D.C., area. 
 
Carriers can use older engines to avoid ELDs 
FMCSA recently reversed its position on what conditions qualify for the pre-2000 model year exemption from 
the upcoming electronic logging device (ELD) mandate. The agency originally said that what matters is the 
model year of the truck reflected by the VIN number. Now, FMCSA says what matters is the model year of the 
engine. The change is significant because instead of trying to find a vanishing supply of pre-2000 trucks, 
carriers could skirt the ELD mandate by installing older engines in newer trucks or by using "glider kits" to 
restore or reconstruct an older truck with an older engine. 

On the other hand, carriers that run older trucks but have replaced the engines with ones that are 
model year 2000 or newer will now be subject to the ELD mandate if their drivers otherwise would have to use 
the devices – i.e., they are required to complete records of duty status. The latest guidance on FMCSA's 
website, dated July 12, states: 
  

If the vehicle registration for a commercial motor vehicle reflects a model year of 2000 or newer, but 
the connections and motor vehicle components (such as the engine) are older than model year 2000, 
is the vehicle exempt from the ELD rule? 

 
Yes. When a vehicle is registered, the model year should follow the criteria established by the National 
Highway Traffic Safety Administration (NHTSA). There may be instances where the model year 
reflected on the vehicle registration is not the same as the engine model year, most commonly when a 
vehicle is rebuilt using a “glider kit.” In this circumstance, an inspector/investigator should use the 
model year on the engine to determine if the driver is exempt from the ELD requirements. If the 
engine model year is older than 2000, the driver is not subject to the ELD rule. In instances in which 
the engine model year is 2000 or newer, and the vehicle registration reflects a model year older than 
2000, the driver is subject to the ELD rule. While the driver is not required to possess documentation 
that confirms the vehicle engine model year, 49 CFR Part 379 Appendix A, requires motor carriers to 
maintain all documentation on motor and engine changes at the principal place of business. If a 
determination cannot be made at the roadside, Law Enforcement should refer the case for further 
investigation. 

  
This replaces the original guidance, posted on September 6, 2016, which stated that “ELD use is 

required for vehicles whose VINs reflect a model year of 2000 or newer.” That guidance stated that if the 
engine installed in a truck that is model year 2000 or newer does not support an electronic control module or 
the necessary vehicle parameters, the operator must use an ELD that does not rely on ECM connectivity. 
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  It's unclear how many pre-2000 engines might be available for retrofit. Certainly, there are very few 
pre-2000 trucks on the market. A leading used-truck search website currently lists more than 34,000 
conventional tractors equipped with sleepers, but only 644 – about 2% – are older than model year 2000. 
 For FMCSA’s guidance on ELDs, visit https://www.fmcsa.dot.gov/hours-service/elds/faqs. 
 
Trump administration won’t pursue speed limiters 
Although the proposed rule for heavy vehicle speed limiters remains on the federal government's long-term 
agenda, the Trump administration doesn't plan to act on it in the near term. Under the 2017 regulatory 
agenda, speed limiters have been dropped from the near-term agendas of both FMCSA and the National 
Highway Traffic Safety Administration, which had jointly proposed a rule to require speed limiting devices on 
certain large trucks. The fall 2016 agenda, which was issued in the final weeks of the Obama administration, 
included the speed limit proposed rule in its near-term agenda. 
 Meanwhile, the Senate Appropriations Committee has directed FMCSA and NHTSA to “to fully and 
expeditiously address all public comments” on the speed limiter proposal. In its report on the fiscal 2018 DOT 
funding bill, the panel said that “the final rule should address the impact of creating speed differentials on 
highways and consider the costs and benefits of applying the rule to existing heavy vehicles that are equipped 
with speed limiting devices.” 

Generally, FMCSA's latest regulatory agenda is light. Most rulemakings are those already proposed 
relating to military drivers and relaxing restrictions on commercial learner's permits. So far this year, FMCSA 
has withdrawn rulemakings on safety fitness determinations and a state inspection program for passenger-
carrying vehicles. Also, although it has not yet done so, the agency plans to withdraw an early-stage 
rulemaking effort related to moderate-to-severe obstructive sleep apnea. Even the Obama administration had 
not decided whether to move from an advance notice of rulemaking to an actual proposal. 
 
More carriers seek relief from ELD mandate 
FMCSA in July invited comments on three applications from carriers seeking exemptions from the upcoming 
electronic logging device (ELD) mandate. Several other applications for ELD exemptions have been filed this 
year and remain pending a decision. 
 Rail Delivery Services’ exemption application indirectly seeks relief from the ELD mandate by excluding 
certain drivers from the requirement to complete a record of duty status (RODS). Under FMCSA’s rule, ELDs 
generally would be required for all drivers who must complete RODS. RDS wants to exempt from RODS its 
drivers who stay within a 100 air-mile radius of their normal work-reporting location but may occasionally 
return to that location more than 12 hours later. Comments on the RDS application are due August 7. For more 
information, visit https://www.regulations.gov/docket?D=FMCSA-2017-0190. 

The Pipe Line Contractors Association (PLCA) seeks an exemption from the ELD mandate for all 
pipeline contractor vehicle drivers, saying these drivers typically use the short-haul exception to the logging 
requirement but may sometimes exceed the short-haul exception more than 8 days in a 30-day period. Under 
FMCSA’s rule, a driver is exempt if he or she must complete an RODS for no more than 8 days in any 30-day 
period. Comments on the PLCA application are due August 9. For more information, visit 
https://www.regulations.gov/docket?D=FMCSA-2017-0175. 

MBI Energy Services (MBI) wants an exemption from ELDs for drivers of its vehicles equipped with 
single-passenger cabs, which are used in applications where travel is incidental to normal work activities and 
which require special oversize/overweight permits to travel on public roads. Comments on the MBI application 
are due August 9. For more information, visit https://www.regulations.gov/docket?D=FMCSA-2017-0166. 
 
FMCSA rejects rest break exemption for Transco 
FMCSA has decided that Transco, Inc., a major private fleet serving grocery stores and restaurants, would not 
operate as safely if exempted from the 30-minute rest break requirement as it would be continuing to comply 

https://www.fmcsa.dot.gov/hours-service/elds/faqs
https://www.regulations.gov/docket?D=FMCSA-2017-0190
https://www.regulations.gov/docket?D=FMCSA-2017-0175
https://www.regulations.gov/docket?D=FMCSA-2017-0166
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with it. In its petition for an exemption, Transco argued that its operations differ greatly from long-haul 
operations and that its drivers' frequent stops serve the purpose of the 30-minute rest break because they 
break the monotony and stress of driving. The carrier contended that physically-active offloading is better for 
the health of its drivers than 30 minutes free of work-related duties.  
  In rejecting the exemption, FMCSA said that in adopting the 30-minute rest break it had relied upon 
research indicating that periods free from work responsibilities are followed by improved work performance, 
regardless of the precise nature of the worker's duties. "FMCSA believes that, whatever the relative degree of 
monotony associated with long-haul and local-delivery driving, the fact is that both types of drivers are 
susceptible to fatigue as the workday progresses," it said. The agency said that rest breaks benefit both types 
of drivers and that safety is improved by allowing drivers to take a break from their duties during the work day. 
"The rest break is especially important for Transco drivers because they accumulate fatigue both from the 
lifting of their unloading tasks and from 19-hour days," FMCSA said. 
 For FMCSA’s notice rejecting the exemption, visit https://www.federalregister.gov/d/2017-15022. 

 
 

 
 

Congress takes small steps toward delay of the ELD mandate 
With the U.S. Supreme Court in June ending the battle over electronic logging devices (ELDs) in court, 
opponents apparently have now shifted their strategy toward forcing a delay in implementation rather than 
holding out for a full reversal. Two actions in the U.S. House of Representatives during July set the stage for a 
potential delay in the mandate, which is to take effect December 18, but such a delay remains doubtful. 

On July 17, the House Appropriations Committee approved its version of the fiscal 2018 Department of 
Transportation (DOT) funding bill and released a report to accompany the bill. Committee reports explain the 
actions taken in the formal legislative text and provide further non-binding guidance as to what the committee 
expects or hopes federal agencies to do during the coming fiscal year. 

The actual bill includes a provision to block FMCSA from requiring carriers that transport livestock or 
insects to install ELDs, but the bill itself does not block or delay implementation for other drivers or carriers. 
However, the committee report includes language that calls for a report on whether a full or targeted delay of 
the ELD mandate would be appropriate. The report language says new regulations "must be implemented and 
enforced in a way that is mindful of the thousands of small businesses that bear the cost of compliance." 

The committee goes on to say that it is "concerned by reports of serious complications associated with 
implementation." It referenced “many significant technological concerns,” including certification of devices, 
connectivity problems in remote locations, cyber vulnerabilities, and the ability of law enforcement to access 
data. The panel wants a report within 60 days of the bill's enactment concerning whether there should be a 
delay. The committee also directed FMCSA to review ELD manufacturers' technology platforms "to confirm 
that devices not only meet standards and specifications necessary for all affected industries and fleet sizes to 
be compliant but also provide a user interface that is reasonably easy to navigate." 

In a related move, U.S. Rep. Brian Babin (R-Texas), a member of the House Transportation & 
Infrastructure who is in his second term in Congress, introduced legislation (H.R. 3282) on July 18 that would 
delay the ELD mandate for two years. The bill currently has 38 co-sponsors. 

 
A long way to go 
While the latest actions are encouraging for ELD opponents, there are some serious hurdles to overcome. For 
starters, except for the bill language on livestock and insect haulers, the language in the committee report is 
not binding on FMCSA. Lawmakers often give interest groups report language when they are unwilling to give 
them legislative provisions that have teeth. 

Legislation 
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 And while FMCSA isn't likely to completely ignore the committee, the report the panel seeks likely 
wouldn't be due until after the December 18 implementation date. Even though the fiscal year ends 
September 30, Congress rarely completes actions on appropriations bills that early. 

Also, the Senate typically is far less accommodating of the trucking industry, and the Senate 
Appropriation Committee’s version of the DOT funding bill includes no mention of ELDs. Certainly, an 
amendment related to ELDs during floor consideration is possible, but adoption is not likely. The full Senate 
probably will not act on its version of the bill until at least September. 

Meanwhile, despite its growing list of co-sponsors, H.R. 3282 stands very little chance of being enacted 
by Congress as a stand-alone bill. While there is significant political support for ELD opponents, ELDs are 
supported by some powerful interests as well -- perhaps most significantly the American Trucking Associations 
and individual major trucking companies. Following the House appropriations action, ATA sent a letter to 
Deputy Administrator Daphne Jefferson responding to many points made by ELD opponents and affirming its 
strong support for the mandate. Battles between major interest groups usually end in with no change in the 
law. However, by shifting the strategy from killing ELDs to delaying implementation, ELD opponents may have 
improved their chances of success at least modestly. 

 
Technology concerns not necessarily enough 
Meanwhile, in a subcommittee hearing of the Transportation & Infrastructure Committee on July 18, Jefferson 
assured lawmakers that the agency would be ready for ELD implementation, although she did express a 
willingness to consider another viewpoint.  

One of FMCSA's aces in the hole on the ELD issue is that carriers do not necessarily have to use devices 
that meet ELD standards as of December 18. Carriers can use devices already on the market that meet the 
automatic onboard recording device (AOBRD) standard as long as they install the devices by December 18. 
Those devices would be good for two years, and many AOBRDs on the market today could be upgraded to ELD 
standards without a change in hardware. However, any trucks added to a carrier's fleet after December 18 
would have to use devices compliant with the ELD standard. 

In the event data transfer and similar issues continue to plague ELDs, FMCSA has another fallback. 
Under the ELD standard, all devices must be able to either print or display drivers' records of duty status 
(RODS) in addition to allowing for a data transfer either directly to the law enforcement officer or through a 
web server accessed by a carrier's ELD vendor. For this reason, even if data transfer were to be a problem as of 
December 18, FMCSA could still proceed with implementation and advise carriers to use the print/display 
option until further notice. 

For the text of the House version fiscal 2018 DOT appropriations bill, visit 
https://www.congress.gov/bill/115th-congress/house-bill/3353. For the text of the committee report, visit 
https://www.congress.gov/congressional-report/115th-congress/house-report/237. For the text for Rep. 
Babin’s bill to delay the ELD mandate, visit https://www.congress.gov/bill/115th-congress/house-bill/3282.  

 
Congress, CVSA move toward wireless roadside inspections 
Congress has blocked funding for a wireless roadside inspection program for several years, but that could 
change. The House Appropriations Committee on July 17 approved a fiscal 2018 Department of Transportation 
funding bill that no longer includes a provision withholding funding for such a program. 

Although the House panel did not retain a provision in the bill blocking the funding, it did air some 
concerns in the committee report accompanying the bill. The committee said it "remains concerned about the 
FMCSA wireless roadside inspection program’s impact on private sector innovation and motor carrier safety 
and operations." It urged DOT to continue to monitor the program and other commercially available systems 
and products and "to take steps to avoid any conflict with existing non-federal electronic screening systems, 
duplication of commercially available software applications, overreach of existing authority, and failure to 
address privacy concerns." 

https://www.congress.gov/bill/115th-congress/house-bill/3353
https://www.congress.gov/congressional-report/115th-congress/house-report/237
https://www.congress.gov/bill/115th-congress/house-bill/3282
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Meanwhile, the Commercial Vehicle Safety Alliance, which represents U.S. and Canadian state and 
provincial motor carrier enforcement agencies, announced July 13 that its board of directors had approved the 
addition of a newly created Level VIII electronic inspection to the North American Standard Inspection 
Program. The new inspection will be conducted electronically or wirelessly while a commercial motor vehicle is 
in motion without direct interaction with a roadside inspector/enforcement official.  

CVSA said the goal of this new electronic inspection "is to help expand the roadside enforcement’s 
footprint, increasing the number of interactions an agency/department could have with the motor carrier 
industry and providing member jurisdictions with additional information to create unique compliance options 
and strategies." An electronic inspection option will help roadside enforcement and inspection personnel focus 
their time on carriers with critical safety violations. 

Adoption of the standard for electronic inspections doesn't mean carriers will see them soon. State 
and provincial agencies will have to develop the information technology (IT) infrastructure to capture the 
required information, and CVSA said that no jurisdictions currently have the specific necessary data exchange 
capabilities in place. However, some jurisdictions are investigating the necessary IT and data upload and 
exchange needs. 
 
House funding bill includes meal, rest break preemption 
About two weeks after a Senate panel adopted the language in a different bill, a House subcommittee has 
approved a fiscal 2018 Department of Transportation (DOT) funding bill that would bar states from regulating 
meal and rest breaks applicable to employees subject to the hours-of-service regulations.  

The bill also would prohibit FMCSA from requiring carriers that transport livestock or insects to install 
electronic logging devices. And it would block adoption of a safety fitness determination (SFD) rule until an 
FMCSA corrective action plan related to the recent National Academies report on the Compliance, Safety, 
Accountability program and Safety Measurement System is certified. 

The preemption amendment also was adopted by the Senate Commerce Committee in late June as 
part of a bill to authorize programs for the Federal Aviation Administration (FAA). The connection with FAA is 
that the measure clarifies a provision in the FAA Authorization Act of 1994 that preempted state regulation of 
motor carrier rates, routes, and services. 

The legislative provision in the House funding bill was included in the House version of the fiscal 2017 
DOT funding bill, but it was not adopted in the final government wide funding legislation. 

For the text of the House version fiscal 2018 DOT appropriations bill, visit 
https://www.congress.gov/bill/115th-congress/house-bill/3353. For the text of the committee report, visit 
https://www.congress.gov/congressional-report/115th-congress/house-report/237. 
 
House bill would establish formal definition of independent contractor 
U.S. Rep. Erik Paulsen (R-Minnesota) introduced legislation (H.R. 3396) July 25 that defines who is an 
independent contractor and codifies safe harbor provisions into the Tax Code. The bill provides more clarity to 
businesses about what constitutes an independent contractor and establishes a two-part test to determine 
whether a service provider and service recipient are not employee and employer, respectively. For more 
information about H.R. 3396, visit https://www.congress.gov/bill/115th-congress/house-bill/3396. 
 
Senate panel approves bills addressing trucking and human trafficking 
The Senate Commerce Committee on August 2 approved two bills related to the role of drivers and motor 
carriers in fighting human trafficking. S. 1532 would permanently disqualify from operating a commercial 
motor vehicle anyone who uses a CMV in committing a felony involving human trafficking. S. 1536 would 
designate a human trafficking prevention coordinator within the Department of Transportation to work across 
all modes and would expand the scope of FMCSA’s outreach and education program to include human 

https://www.congress.gov/bill/115th-congress/house-bill/3353
https://www.congress.gov/congressional-report/115th-congress/house-report/237
https://www.congress.gov/bill/115th-congress/house-bill/3396
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trafficking prevention activities. The committee adopted S. 1532 as introduced. It approved S. 1536 with the 
addition of language establishing a DOT advisory committee on human trafficking. 
 For information on S. 1532, visit https://www.congress.gov/bill/115th-congress/senate-bill/1532. For 
information on S. 1536, visit https://www.congress.gov/bill/115th-congress/senate-bill/1536. 
 
To keep up-to-date on regulatory and legislative developments related to motor carrier safety and compliance, 
visit www.transcomply.com/news 

https://www.congress.gov/bill/115th-congress/senate-bill/1532
https://www.congress.gov/bill/115th-congress/senate-bill/1536
http://www.transcomply.com/news

