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I. What is FMCSA’s Mandate? 

• To establish and maintain uniform safety fitness and commercial 
regulations for interstate motor carriers. 
 

• To provide for safety enforcement and to issue administratively 
final safety ratings for approximately 525,000 motor carriers. 
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The Sunk Cost Theory at Work 

• After two decades of trying with SafeStat, CSA 2010 
and SMS methodology, the Agency has found no big 
data solution for its inability to issue safety ratings to 
more than 12,000 carriers annually (2.3%). 
 

• Yet, it continues to spend money trying to obtain a 
different result. 
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• FAST Act noted deficiencies and required corrective action plan 
 

• Systemic flaws in using data to issue safety ratings include: 
 

(1) Insufficient data 
(2) The law of small numbers 
(3) Misuse of average crash rates 
(4) Misuse of crash data 
(5) State-by-state enforcement insufficiencies 
(6) Peer group creep 
(7) Profiling 
(8) Enforcement biases 
 
See comments filed in by MCRR “Fixing America's Surface Transportation Act Correlation 
Study” at https://www.regulations.gov/document?D=FMCSA-2017-0226-0021 
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The National Academies of Science ignored 
rulings on the deficiencies, recommending 
a different mathematical process called the 

Item Response Theory (IRT) 
 

NAS was given research data on systemic 
flaws but made no findings.  

 
(See NAS Report entitled “Improving Motor Carrier 

Safety Measurement,” June 2017) 
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• FMCSA has controlled the narrative and filed an abbreviated 
corrective action plan, pivoting to the IRT without addressing the 
FAST Act requirements. 
 

• What the corrective action plan proposes is to: 
• Adopt the IRT model  
• Continue to publish and grade carriers on roadside data 
• Combine and discard BASICs and add new ones 
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II. What is the IRT? 
• Is it mathematical magic or slight of hand? 

 
• Same roadside data massaged in a different way. 

 
• Compared to the SAT but comparison is flawed: 

• Safety compliance and academic acumen are different issues 
• The SAT is binary – each question is either right or wrong 
• All candidates take the same test 
• Data insufficiency is not an issue with the SAT (e.g. prototype of  IRT shows one 

violation can ruin a 1400 truck company profile) 
• For discussion of IRT and its possible use by FMCSA, see “About Item Response 

Theory Models and How They Work,” by Nell Sedransk, Journal of Transportation 
Management, Vol. 29 NO. 1, p. 35 ff. 
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• NAS’ IRT proposal would seek largely unidentified new 
BASICs and use new data such as: 
 

• Amount of driver pay 
 

• Method of pay 
 

• Driver turnover 
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Unanswered IRT questions include: 

• Nexus between data and actual carrier safety compliance 
 

• How invasive and costly would collection of new data be? 
 

• How would new data be normalized (e.g. amount of driver pay) 
(1) Would prevailing wage be established by state of domicile or by city 

or county? Beware of inflated Davis-Bacon approach. 
(2) Would housing cost, taxes and health benefits be included? 
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• Method of pay – is the Agency to assume that an incentivized driver 
who is paid by the job is inherently more unsafe than an hourly 
worker? 
 

• Driver turnover without determining causation seems systemically 
flawed:  

• Pete and Johnny Trucking has two trucks and Pete retires 
• Five Truck Charlie fires Tom for sexual harassment – does it count against him? 
• 50 truck carrier loses dedicated contract and must lay off 25 drivers – is 

carrier more unsafe? 
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III. Preventability: 
FMCSA is Completing 2 Year Test Study 

• The Agency proposes crashes to be added to BASICs published 
as alleged better indicator of safety. 
 

• Test program was initially advocated by ATA before the FAST Act 
and removal of scores. 
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What is preventability? 

• An artificial construct not equal to causation. 
 

• Not evidence of management violation of safety regulations or 
“culture of safety” yet baked into FMCSR safety rating methodology at 
49 CFR Part 385, App. B, Sec. II.B(e). 
 

• Preventability findings have previously not been made except as part 
of a compliance review and preventability determinations have not 
been published. 
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What are the Legal Issues with Plan to Publish 
Preventability Findings without Rulemaking? 

• Not part of FMCSA’s mandate. 
• No due process for determining appeal. 
• Data Quality Act issues. 
• 49 U.S.C. 504 prohibitions against use. (See “Precluding Discovery of 

Preventability Determination in Trucking Accidents” by Patrick Foppe, 
Journal of Transportation Management Vol. 29 No. 1 at p. 49 ff. 

• DOT proposes to bypass rulemaking in violation of: 
• APA 
• FAST Act requirements 
• Executive Order requiring two-for-one regulatory reform 
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Error Factor Issues with Preventability 
The only types of crashes that will be reviewed using the RDR (Requests for 
Data Review) process are: 
 

1. CMV was struck by a motorist driving under the influence (or related offense);  
 

2. CMV was struck by a motorist driving the wrong direction;  
 

3. CMV was struck in the rear;  
 

4. CMV was struck while it was legally stopped or parked, including when the vehicle 
was unattended; 
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5. CMV struck an individual committing or attempting to commit suicide by 

stepping or driving in front of the CMV; 
 

6. CMV sustained disabling damage after striking an animal in the roadway;  
 

7. Crash was the result of an infrastructure failure, falling trees, rocks, or other 
debris; or 
 

8. CMV was struck by cargo or equipment from another vehicle. 

15 



• ATRI estimates 60%-75% of crashes are not the carrier’s fault and that 
the eight exceptions would result in an 8% to 11% scrubbing, thus 
leaving over 50% of the reported crashes as erroneous reflections of 
carrier legal liability. 
 

• FMCSA expressly disclaims preventability as fault determination. (See 
Foppe article.) 
 

• Ironically, Transport Topics (4/8/19) reports the Agency will score “No 
fault crashes” beginning in August when its own research 
acknowledges the misleading conflation of preventability and fault. 
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The following videos of crashes show the systemic abuses of “Preventable” determinations. 
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FMCSA Response 

“The Crash Preventability Demonstration 
Program Request for Data Review (RDR) 

that you submitted is ineligible for 
participation in the program because 

there is no evidence the other driver was 
operating under the influence of drugs or 

alcohol.” 
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Preventability by the Numbers 
• Agency claims 150,000 crashes per year could be subject to a preventability finding. 

 
• Approximately 10,889 requests for non-preventability determinations were submitted by carriers 

in the 1½ year test period through the end of March. 
 

• Only 4,877 crashes were found to be non-preventable. 
 

• An equal amount were found to be preventable or were not decided.  
 

• 2,334 different carriers filed for preventability determinations. 
 

• 95.6% of the carriers were unaffected.  
 

• See Crash Preventability Demonstration Program Quarterly Statistics at 
https://www.fmcsa.dot.gov/safety/crash-preventability-demonstration-program-quarterly-
statistics. 
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To date, the Agency has not 
published a cost benefit analysis 

or a correlation study. 
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If preventability is only going to affect a small 
number of crashes, what is the big deal? 

It creates misleading alternative standard for 
plaintiff’s bar, insurers and shippers. 

 
See Handout: 

Preventability and the Unrated Carrier /  
Plaintiff’s Deposition of Johnny Two Truck 

and Megabucks Shipper 
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IV. HOS /ELD Conundrum 
• ELD enforcement of hours of service has reduced hours of service violations but has 

apparently encouraged speeding to meet shippers’ demands for timed deliveries and 
refusal to pay detention. 
 

• Agency has been flooded with exception requests by niche carriers with mixed results.  
 

• No consistent correlation between hours of service and fatigue exists (e.g. Off duty 
pickup and delivery zone for produce haulers compared to auto haulers or furniture 
delivery carriers). 
 

• For example: Driver A for an auto hauler is fined and placed out of service for making 
stop-off delivery after the 11 hours of driving while produce hauler continues to drive 
legally but equally fatigued. 
 

• Broad Exceptions unhinge HOS from fatigue. 
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Personal Conveyance 

• The Agency is grappling with new concept “personal conveyances not 
limited by time or distance” 

• The issue is whether the driving time is work related. 
• Begs the question “How far is reasonable?”  
• Is it the first safe place to park? 
• Can you go anywhere but home? 
• What limits can a carrier place on an owner-operator’s use of 

personal conveyance and how is liability apportioned? 
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Agency to Address HOS Reform Soon – 
Probably without Rulemaking 

• Value of a nap – will it reject circadian rhythms and restorative 
sleep? 
 

• So far it has ignored the opportunity for true reform: 
• Use of fatigue detection devices 
• FAA style fatigue management systems 
• Fails to recognize contemporary sleep science findings 
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What are ERODS? 

• Computer program designed by the Agency for its auditors to access 
ELD data, quickly determine violations, fines and HOS compliance for 
safety rating purposes. 
 

• The government has the program. It should be discoverable under 
FOIA and will be requested. 
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V. Regulatory Reform 

• Announced by Trump Administration in Executive Orders 13771 and 
13777. To date neither FMCSA nor DOT has taken affirmative action. 
 

• Nothing Burgers – FMCSA efforts to eliminate rules of commerce 
under the Administration’s two-for-one requirements to make way 
for more ambitious regulations. 
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Example of a Nothing Burger 

• Driver Application Requirements – Comments due May 7. 
Uniform application requirements cost the Agency nothing 
and establish a uniform standard to avoid negligent 
selection and employment law issues. 
 

• Agency can show no savings. 
 

• Would destroy uniformity and protection of assured 
compliance in vetting process. 
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What Does True Regulatory Reform Look Like? 
• Rate all carriers as required by SAFETEA-LU, using a biennial audit modeled 

on current "new entrant" vetting. 
 

• Separate agency's enforcement and adjudicative functions.  (1) Borrow ALJs 
from STB and/or other modal administrations within USDOT.  (2) Appeals to 
ALJs should be available not only for civil penalties but also for safety 
ratings which can have much more severe commercial impacts on carriers. 
 

• Fix agency's chronically rickety IT and information management 
systems.  Agency has been trying for more than five years to write usable 
code for full implementation of its excessively complex URS - and now it 
wants to implement the even more abstruse big-data methodology 
contained in IRT? 

30 



VI. Independent Contractor Model 
The future of the independent contractor model is in doubt 

 
1. State versus Federal laws governing independent contractor status: 

 
(a) Dynamex / misclassification penalties – will state exceptions become the rule? 

 
(b) FMCSA meal and rest break decision – State of California and Teamsters have 

filed appeals – WSTA case initially denied. Outlook is gloomy. 
 

(c) The tail wagging the dog – Fair Labor Standards Act exemption does not apply 
to sprinter or vans used in final mile/home delivery.  
• No straight time exception.  
• Time and a half after 40 applies to less than 10,000 lb. gvw.  
• Massive misclassification suits follow. 
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(d) NY imposing wage , hour and O/T rules on Uber. See See Tri City LLC et al. v. 
New York City Taxi and Limousine Commission et al., Case No. 151037-2019, 
in the Supreme Court of the State of New York, County of New York. 
 

(e) Unless restrained, so-called pro-labor jurisdictions “will require hourly 
wages and apply state law to out-of-state carriers while transversing their 
state.” 
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2. Fair Labor Standards Act exemption from overtime under attack. 
 
(a) Amazon and class actions pending in Florida and Washington. 

 
(b) Aberrant decisions. 
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What happens to OTR if state and Federal OT 
and minimum wage applies? 

• 16 hours per day (DOL Standard) x 7 days = 112 hours  

• $15 x 40 hrs plus 72 hrs x $22.50 = $2,220 per week 

• Result – drones, platooning or relay 

• Will changing HOS standard preserve overtime carve-out? 

• Is it all about politics? 

• At federal level – DOL issues are in play - Weil memo (Obama appointee 

versus new control test with load matching implications). 
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Alternative Model: Forwarder/Small Carrier 

• To avoid control issues, small trade or business issues establish 
freight forwarder and retain excess capacity from small carriers 
which: 
 

• Are incorporated and responsible for driver issues. 
 

• Which by definition can haul for other shippers, brokers or carriers. 
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