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History of Coalition Efforts
* Begun in 2010 in response to CSA 2010

 Common purpose - to promote the National Transportation Policy
(49 U.S.C. 13101) by encouraging a safe, competitive and efficient
privately owned motor carrier industry

* Participation is issue specific and voluntary

* Broad diversity of participants representing over 20,000
companies



Frequent Participants

 THE AIR & EXPEDITED MOTOR CARRIER ASSOCIATION (AEMCA)

* AMERICAN HOME FURNISHINGS ALLIANCE (AHFA) / SPECIALIZED
FURNITURE CARRIERS

* APEX CAPITAL CORP

 AUTO HAULERS ASSOCIATION OF AMERICA (AHAA)

* NATIONAL ASSOCIATION OF SMALL TRUCKING COMPANIES (NASTC)
 THE EXPEDITE ALLIANCE OF NORTH AMERICA (TEANA)

* TRANSPORTATION AND LOGISTICS COUNCIL (TLC)

- TRANSPORTATION LOSS PREVENTION & SECURITY ASSOCIATION
(TLP&SA)



Initial Efforts:
Address Misuse of CSA 2010

(1) Filed 2 lawsuits against the FMCSA, procured redacted language
(2) Offered Senate testimony
(3) Made comments in over 10 rulemakings

(4) Precipitated FAST Act redaction of SMS scores



(5) Participated in obtaining National Academies of Science and DOT
findings rejecting SMS

(6) SMS is moribund but has not been forgotten

(7) Lives on in the PRO Act and plaintiff’s bar’s mind



Contemporary Efforts

* Monthly legislative and regulatory updates sent to participants

* Monitor legislative and regulatory issues (e.g. misuse of Agency
preventability findings, due process issues, etc.)



Two Current Issues Being Addressed
(1) Supply chain issues

(2) Drivers / labor - independent contractor issues



Supply Chain Breakdown

(1) Biden Administration asked DOT to investigate - wide range of
issues submitted for comment

(2) DOT has no jurisdiction over ocean/marine, federal trade,
energy or pandemic

(3) Biden Administration asked expressly for comments concerning
advantages of collective bargaining



Causes of Supply Chain Breakdown

(1) COVID slowdowns and plant closings
(2) Overseas reopening and excess container requirements
(3) Delays in overseas transit (10-25 days to west coast)

(4) Increased marine costs (10k to 25k per container)



(5) Port bottlenecks, inability or unwillingness of ports to add

additional capacity (harbors are full of product waiting to be on-
shored)

(6) Just in time shipper demands are unrealistic given length of
supply chain

(7) Auto plant shutdown as result of lack of parts is indicative of
absence of on-shore inventory



Shifting the Blame

Notice suggests that collective bargaining in
trucking would produce more drivers and
fix the supply chain issue



Our Response

(1) Lack of truck drivers does not cause current supply chain crisis

(2) Unreasonable delays and demurrage exacerbates the truck
driver shortage and limits productivity

(3) History of collective bargaining in trucking shows truck drivers
have no interest in unions



(4) Driver shortage is adversely affected by aggressive agenda

(a) AB5 - owner operator dislocation

(b) 100,000 new applicants for authority, many of whom are disclosed
owner operators

(c) Port delays and uncompensated demurrage is issue - studies show that
faster loading and unloading times would eliminate shortage



Independent Contractor Issue: Update

(1) AB5 has been appealed to the Supreme Court and is pending cert

(2) PRO Act includes an AB5-like amendment to end IC model in
trucking - has union support

(3) Department of Labor / Administration efforts

(a) Biden removed Economic Reality Test put in place by the Trump
Administration

(b) New DOL is dominated by union reps - expect AB5 to be included in
administrative actions



Where Do We Go From Here?

(1) Get prepared for outsourcing for overflow freight and finding
ways to keep small business partners viable as available capacity
providers

(2) The ABC test contains three elements:
(a) No control over the contractor
(b) Contractor is not in the same trade or business
(c) Contractor is truly independent businessman



(3) Auto haulers may need to capture additional capacity by
retaining new entrants as well as one another

(4) With use of broker or freight forwarder affiliate should satisfy
the B Prong on the test but the B and C prong will require that
the contractor arrangements be non-exclusive and free from
control

(5) Other segments of the industry are moving in this direction

(6) There is a need for business-to-business contracts which mimic
traditional common carriage



(7) Recommended is standard SOP allowing for tenders on a load-
by-load basis

(8) Joint employer liability, vicarious liability and standard
insurance vetting procedures should be considered

(9) Avoid excess control

(10)Having simple protocols for excess capacity regardless of the
size of the auto hauler should help



QUESTIONS?
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