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Regulation and Enforcement

FMCSA resurrects plan to require speed limiters on heavy trucks

As recently as December, the Federal Motor Carrier Safety Administration had labeled speed limiters for heavy
commercial vehicles as a long-term priority and not imminent, but it has now indicated that it will move
forward with a plan to require carriers to use such devices. In the May 4 Federal Register, the agency published
an advance notice of supplemental proposed rulemaking.

Late in the Obama administration, FMCSA and the National Highway Traffic Safety Administration
jointly issued a notice of proposed rulemaking (NPRM) that would have required vehicle manufacturers to
program a maximum speed as determined by further rulemaking into truck engines’ electronic control units
(ECUs) and would have required motor carriers to maintain the speed limiting devices for the service life of the
vehicle. The proposed rule would have applied to new vehicles with gross vehicle weight ratings of more than
26,000 pounds.

Although the Trump administration withdrew several Obama-era rulemakings in 2017, it did not
withdraw the proposed speed limiter rule but rather shelved it by labeling it as a “long-term action” in the
unified regulatory agenda. Nearly a year into the Biden administration, the Department of Transportation still
lists speed limiters as a long-term action, and NHTSA has not signaled any action.

FMCSA now plans to move forward with a supplemental notice of proposed rulemaking (SNPRM) that
would require motor carriers to use available speed-limiting technology on their trucks’ ECUs, which is within
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its authority. The advance SNPRM seeks comments by June 3 on various technical issues involved in speed
limiters, including what skills or training are needed to adjust or program ECUs to limit speed, what equipment
is needed, how long it takes, etc. FMCSA also is seeking input on whether there should be a retrofit
requirement for engines that were not manufactured with speed limiting capabilities built into the ECUs and
whether the upcoming rule should be expanded to include Class 3 to 6 vehicles.

For the Federal Register notice, visit https://www.federalregister.gov/d/2022-09443.

FMCSA revisits state inspection programs for passenger carriers
As directed by the Infrastructure Investment and Jobs Act (IIJA), FMCSA is soliciting additional comment on an
advance notice of proposed rulemaking (ANPRM) concerning potential requirements for states to establish
annual inspection programs for CMVs designed or used to transport passengers. The agency had issued the
ANPRM in April 2016 during the Obama administration, but it was one of several rulemakings withdrawn by
FMCSA in 2017 as part of the Trump administration’s regulatory review, which determined that there was not
enough data and information available to support moving forward with a rulemaking.

Comments are due June 9 on a series of questions posed in FMCSA’s May 10 Federal Register notice.
For that document, visit https://www.federalregister.gov/d/2022-09657.

Final rule implements HHG working group recommendations
FMCSA has amended the federal regulations for transportation of household goods to incorporate the
recommendations of the Household Goods Consumer Protection Working Group, which was established by
the FAST Act in late 2015. The agency’s rule amends regulations to reflect aspects of the recommendations
that require a rulemaking to implement and are within FMCSA’s authority. The rule also makes additional
minor changes to the HHG and broker regulations intended to increase clarity and consistency.

The final rule is effective June 27. For the rule, visit https://www.federalregister.gov/d/2022-08808.
The report of the working group is available at https://www.fmcsa.dot.gov/fastact/fast-act-hhg-working-
group-report-recommendations.

Steel company receives relief for scrap metal haulers

FMCSA has granted an exemption to Cleveland-Cliffs Steel, LLC (Cliffs) that would allow its employee-drivers
with CDLs who transport scrap metal on two trucks between their production and shipping locations on public
roads to work up to 16 hours per day and to return to work with less than the mandatory 10 consecutive hours
off duty. The exemption is similar to the hours-of-service (HOS) exemption that applies to Cliffs’ drivers
transporting steel coils. However, unlike the steel coil exemption, the scrap metal trucks would comply with
the heavy hauler trailer definition, height of rear side marker lights restrictions, tire loading restrictions, and
the coil securement requirements in the FMCSRs. For the Federal Register notice, visit
https://www.federalregister.gov/d/2022-10129.

FMCSA denies CDL exemption for driveaway carriers transporting empty vehicles
FMCSA has rejected an exemption sought by a group of affiliated driveaway motor carriers from the
requirement that drivers transporting certain empty passenger vehicles hold a CDL. The exemption would have
covered drivers delivering commercial motor vehicles (CMVs) with seating capacities of 16 or more, including
the driver, but with a gross vehicle weight rating (GVWR) of less than 26,001 pounds. FMCSA determined that
the application provided no evidence that the exemption would ensure a level of safety equivalent to or
greater than that achieved absent such exemption. For more information, visit
https://www.federalregister.gov/d/2022-08936.
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FMCSA rejects exemption for bus company’s Mexican-licensed drivers

FMCSA has denied an exemption from several regulations related to CDL/CLP testing that was requested by
Tornado Bus Company for certain drivers who currently hold a Mexican Licencia Federal de Conductor. The
exemption would have covered drivers who have been granted permanent resident status from the
Department of Homeland Security (DHS) and have more than two years’ experience driving in the U.S. and
Mexico. FMCSA determined that the application does not demonstrate that the exemption would likely ensure
a level of safety equivalent to or greater than would be achieved absent such exemption. For more
information, visit https://www.federalregister.gov/d/2022-08934.

Legislation

House bill would eliminate overtime exemption for regulated truck drivers

Rep. Andy Levin (D-Michigan) and seven co-sponsors — all but one of them Democrats — introduced legislation
(H.R. 7517) that would repeal the overtime exemption in the Fair Labor Standards Act that applies to
commercial drivers subject to federal hours-of-service regulations. In announcing the introduction, which is
only a sentence (not including the title of the bill), Levin cited DOT’s report on potential steps to address
supply chain challenges. That report, which was released in February, suggested that eliminating the
exemption could help increase the number of truck drivers.

Levin also announced that H.R. 7517 is endorsed by the Owner-Operator Independent Drivers
Association, Teamsters, Institute for Safer Trucking, Truck Safety Coalition, Parents Against Tired Truckers, and
Citizens for Reliable and Safe Highways (CRASH). For more information on H.R. 7517, visit
https://www.congress.gov/bill/117th-congress/house-bill/7517. For the February 2022 DOT report on supply
chain issues related to freight and logistics, visit https://www.transportation.gov/supplychains.

Advocacy and Comment

As the above summary indicates, regulatory and legislative issues facing the trucking industry have changed
from safety to economic issues. SMS methodology is still around and results in higher nuclear verdicts and
insurance rates, but the FMCSA has no clear plan of action to rectify the issue.

Supply chain disruption and economic issues involving drivers and driver pay now occupy center stage.
Key issues which are not the fault of carriers or drivers include supply chain disruption, escalating fuel cost,
dramatic increase in both new and used trucks and trailers, and parts shortages.

The key administrative and legislative agenda of the new Administration appears to be to blame the
so-called “driver shortage” on carrier abuse of both drivers and owner operators. The apparent solution is to
eliminate incentive pay, whether by the mile or percentage, and endorse ABS5 at the federal level to ensure
that all truck drivers are treated as employees. This agenda being proposed at the Legislative and the
Administrative level would eliminate independent contractor treatment of owner operators and make truck
driving an hourly pay job. The argument that government protection and mandatory pay will solve the supply
chain disruption and create more truck driving jobs is a government knows best answer which requires close
inspection it has yet to receive.

Under the truth in leasing regulations, 49 C.F.R. 376, blue collar professional drivers have been
granted small business independent contractor status for four decades. Protected by regulations that address
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carrier abuse, drivers and other small businesses who own or lease to own their own equipment have
traditionally received independent contractor treatment and the opportunity that goes with it.

The argument is often made that owner operators are forced to accept toxic contracts when the
numbers suggest otherwise. Vital segments of the trucking industry, including over-the-road truckload,
intermodal dray operations and others are dependent upon independent contractors who could easily obtain
regular wage and hour jobs as employees if they did not want the freedom and opportunities to accumulate
wealth which the model presents. In fact, recent statistics prove that the threat of AB5 and loss of
independent contractor status in California has resulted in owner operators either quitting or feeling forced to
file for their own authority to keep independent contractor status otherwise intended and carved out for them
in federal regulation.

The nanny state legislation which kills the model will further exacerbate the loss of skilled drivers
which cannot be made up by higher taxes. What is needed is to consider how to stimulate the creation of both
employees and owner operators to abate the driver shortage in light of escalating costs.

Clearly, the nature of truck driving straightjackets the use of drivers and equipment and necessitates
compensation for inordinate, uncompensated delays regardless of how the driver owner operator is otherwise
compensated. Action at the Federal Maritime Commission and past precedent at the ICC suggests that this is a
proper area for inquiry and regulation to stem this abuse. To be sure, the day-long backups frequently
photographed by the press at the California ports are not caused by the waiting truckers but by the inability of
the ports and their hourly employees to address the backup.

The above summary of Administrative activity shows that interdisciplinary teams are being established
to examine some of these issues including DOL and DOT. Missing, though, is any participation by SBA or the
suggestion that, just maybe, stimulus in the form of SBA loans to owner operators and small carriers is
obviously going to be necessary for the small business model to continue to flourish in the trucking industry
with the otherwise unsustainable predicted costs.

While we are forgiving student loans to the college educated elite, maybe greater consideration should
be given to encouraging the ability of small carriers and owner operators to compete in light of the tidal wave
of increased costs and access to capital which otherwise will severely limit their viability contrary to the
National Transportation Policy.

Clearly, the cost of trucking is going up and small carrier operators will be the most effected.
Remember, over 95% of the licensed carriers have less than 10 units and there are as many as 800,000 owner
operators who are endangered species if the small business opportunities resulting from independent
contractor status is lost. In this context, the cost of new and used equipment is sky rocketing. Fuel now costs as
much as $1.00 per mile. The threat of technology eliminating the need for drivers, higher financing charges,
and balkanized state-by-state regulations effecting the independent contractor model are bipartisan issues
that Congress and the current Administration should be addressing. The trucking industry brought stability to
the supply chain chaos resulting from COVID and international disruptions. The new issue ahead for trucking is
how to encourage and not stifle blue collar entrepreneurship in trucking.




